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BY NATALIE KHOO

n a strata development, the term com-

mon property (CP) is, shall we say,

common? According to the Strata

Management Handbook by the Real

Estate and Housing Developers’

Association’s (REHDA) Institute,
common property refers to the develop-
ment area that is not included in any par-
cel or accessory parcel and is capable of
being used or enjoyed by two or more
strata unit owners. These areas include
the corridors, landscaped areas and gar-
dens, swimming pools, gymnasiums and
meeting rooms which is where the main-
tenance fees you pay monthly go, towards
the upkeep of these facilities.

However, more and more mixed devel-
opments now exist where developers claim
that people can live, work and shop/play, all
within the same building complex. Hence, a
mixed development would have residential
blocks, office towers, a retail mall or shops
and a hotel all rolled into one.

While it all looks great on paper, because
to live with every convenience at your door-
step has a wonderful ring to it, the reality is
thatbeing a resident in a mixed development
does not mean you can use or benefit from
the parts of the development other than the
residential portion.

For example, if there is an Olympic-sized
swimming pool on the rooftop in the office
tower next to your residential building, res-
idents will not be able to access and utilise
the swimming pool and can only look on in
envy at the tenants of the office tower. This
has given birth to the term Limited Common
Property (LCP).

According to REHDA Institute’s hand-
book, LCP is referred to in Section 17A of the
Strata Titles Act 1985 as the part of the com-
munity that is designated for the exclusive
benefit of two or more, but not all strata unit
owners; and for which a certificate has been
issued by the Director of Land and Mines
certifying that a Subsidiary Management
Corporation (Sub-MC) has been constituted
under the Strata Titles Act 1985.

This means that the Management Cor-
poration (MC) may designate the LCP and
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property succession and aSub-MCis the
managers can as such, can sue large number
assure fairness and be sued so of unregistered
to all parcel they are separate proprietors.”
owners.” —raizal from MC.” - 1an — Wong

create one or more Sub-MCs for the purpose
of representing the different interests of the
parcel proprietors by a comprehensive res-
olution under the Strata Management Act
2013 (SMA).

Benefits to property owners

According to Malaysian Institute of Property
and Facility Managers (MIPFM) president
Faizal Fuad, one of the pertinent problems
when it comes to managing a mixed devel-
opment is the distribution of cost in main-
taining the common property of different
development components.

“Some owners feel that they do not use or
enjoy the use of the shared property, and
wonder why they have to bear the cost when
they do not use it (the facility). There are
also owners who feel that other owners are
not entitled to enjoy the shared property in
their building blocks and want to control the
financial accounts of their neighbourhood
independently,” says Faizal.

Thus, Faizal says, with the existence of
Sub-MCs, property managers can assure
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fairness to all parcel owners.

“With that, the property manager can fully
concentrate on the management of common
propertyin the building component/blockand
circumvent any interference from parties which
donotrelate to the use of such limited common
property in decision making. The actual cost
of maintenance of limited common property
for each block within the mixed development
scheme can be determined. The management
of financial accounts will be more transpar-
ent, and the building services and facilities
are better managed,” Faizal explains.

Chur Associates founder and managing
partner Chris Tan tells EdgeProp.my that a
Sub-MC will act as a separate legal entity
that will keep a separate account of incomes
and expenses.

“A Sub-MC is a corporate body with per-
petual succession and as such, can sue and
be sued so they are separate from the MC. Its
dutyis to manage its own maintenance charges
and sinking fund accounts, all of which must
be audited annually by an independent audi-
tor. They are also tasked with properly main-
taining and managing the limited common

1. Licensed land surveyor (LS) to prepare Special Plan (SP) and to apply to PTG (Department of Director General of Land and Mines)

for certificates of establishment of Sub-MCs.

2. Property management consultant to work with LS on the preparation of SP; to prepare, convene and facilitate EGM 2 & EGM 3; to set SOP
and conduct poll on Comprehensive Resolution; to prepare the certificate of poll result; to apply to the Comissioner of Building (COB) for

certificate of receipt for filling the Comprehensive Resolution; to commute rates of charges and sinking fund; to conduct First Annual General

Meetings (FAGMs) of Sub-MCs and EGM of MC and to advise on handing over of Limited Common Properties (LCP) and funds.
3. Fund for setting up and establishing the SMCs.

property, and to keep it in a state of good and
serviceable repair.

“Therefore, it will be a benefit to form a Sub-
MC for the ease of maintaining and managing
its own limited common property. Sub-MCs
may manage and maintain the LCP freely
without the need to get all owners involved,
but only the owners who benefit from the
LCP. The owners who are not enjoying the
LCP are not required to bear service charges
incurred in the LCP," Tan explains, adding that
the concept ofa Sub-MCis arguably introduced
to resolve the complications in managing a
mixed-use integrated strata development.

However, Burgess Rawson Malaysia group
managing director Wong Kok Soo warns that
there are some disadvantages to having Sub-
MCs in a strata scheme.

“There will be more general and commit-
tee meetings carried out by both the MC and
Sub-MCs. This also leads to more invoices,
receipts and accounts by both parties. The
overall charges and sinking fund contributions
will increase due to the increased number of
general meetings, committee meetings, ac-
counts and auditing collectively for the MC
and Sub-MCs.

“Not to forget, the sinking fund contribu-
tions and overall charges will increase sub-
stantially if the MC and Sub-MCs decide to
have separate offices, property management
companies and onsite staff. Nevertheless,
the advantages outweigh the disadvantages
as a Sub-MC is the perfect solution to tack-
le the issue of the different rate of charges;
the containment of liabilities and mitigates
the impact of inequitable share units in a
mixed-use strata scheme,” Wong points out.

Challenges

If the Sub-MCis indeed the best way to man-
age a mixed development, why then has no
Sub-MC been formed yet in Malaysia?

According to Burgess Rawson’s Wong, one
of the main challenges in the formation of a
Sub-MCis the large number of unregistered
proprietors which often leads to an insuf-
ficient number of valid votes to reach two-
thirds of the aggregate share units needed
to form the Sub-MC.

“Four years since the Strata Titles (Amend-
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First Sub-MC ready soon

EdgeProp.my reported in February 2018 about
the first Subsidiary Management Corporation
(Sub-MC) in Malaysia that will be formed
soon. The 1 Mont'Kiara mixed-use stratified
development in Mont'Kiara, Kuala Lumpur
will soon see the existence of three Sub-MCs.

According to the development's proper-
ty manager Burgess Rawson Malaysia, the
mixed development currently comprises
four development components. The first is
1 MK which was designed, built and com-
pleted in 2010 with two wings housing office
parcels. The Premier Suite Wing is 34 sto-
reys with 30 parcels while the Office Suite
Wing is 29 storeys with 156 parcels.

The second component is a 19-storey
en-bloc office called Wisma Mont'Kiara
completed in 2010 while the third was 1
Mont'Kiara, a 4-storey mall completed
in 2010 with car parks in the basement
and upper levels all within one en-bloc
parcel. The final component was i-Zen
Kiara Il — a 33-storey serviced apartment
completed in 2006 with 238 residential and
six commercial parcels.

Three Sub-MCs will be formed to man-
age i-Zen Kiara II; Menara 1 MK; and Wisma
Mont'Kiara and 1 Mont'Kiara.

Burgess Rawson Malaysia managing
director Wong Kok Soo tells EdgeProp.my
that the proprietors of residential compo-
nent i-Zen Kiara Il wanted a Sub-MC to be
formed so they could be insulated from any
liability arising from the commercial com-

of two-thirds of the aggregate share units
to form the Sub-MCs was no easy task as a
number of purchasers had yet to be regis-
tered and take up their strata titles, while
some who had registered were not entitled
to vote due to arrears in their maintenance
charges.

“The registered proprietors who were
entitled to vote collectively held only 71%
of aggregate share units. For convenience,
the EGM was held on the same day as the
third annual general meeting on Dec 6,
2018. However, the timing was not right as
a number of people had gone on holiday
or overseas. Furthermore, some registered
proprietors who were entitled to vote were
apathetic and needed some motivation from
the management office to cast their votes,"
Wong reveals.

Over the 60-day voting period, Burgess
Rawson's team of seven polling officers and
assistants sent emails, Whatsapp messag-
es and made daily calls to the registered
proprietors who were eligible to cast their
votes during the 60-day voting period.

“The mission was only accomplished
when two proprietors returned from over-
seas to cast their votes three days before
the closing date. The last proprietor flew
in from London to cast her vote on Sunday
(Feb 4) before the counting took place the
following day. It was certainly a tight race
against time," he says.

The certificate of establishment of the

COVER STORY

to be able to be easily separated and man-
aged differently.

“If it is designed as a pair of ‘Siamese
twins, it would be challenging to craft out
LCPs,” says Tan.

Under the existing Strata Titles (Amend-
ment) Act 2015 [Act A1450], only the MC
can approve a comprehensive resolution to
demarcate the LCPs and form the Sub-MCs.

However, Burgess Rawson’s Wong rais-
es the concern that the MC and its man-
agement committee may be ill-equipped
to handle the demarcation of LCPs for the
formation of Sub-MCs because it involves
matters such as whether the electric sup-
ply installation, water reticulation system,
MQ&E installation, plant and equipment fa-
cilities can or cannot be segregated for the
proposed LCPs.

“Furthermore, it also involves the applica-
tion of the exclusive use test on such instal-
lations, plants, equipment and facilities as
well as the designated parts of the common
property. The MC has to allocate a substan-
tial amount of monies to engage a special-
ist licensed land surveyor and a specialist
property management consultant for the
formation of the Sub-MCs,” Wong explains.

Thus, he made a proposal to the gov-
ernment in 2018 on behalf of the Associa-
tion of Valuers, Property Managers, Estate
Agents and Property Consultants (PEPS)
and REHDA for the formation of Sub-MCs
to be carried out by the developer and its
project team (licensed land surveyor, ar-
chitect, civil and structural engineers and
mechanical and electrical engineers) as well
as the property management consultant as
they will be in the best position to come up
with suitable LCPs.

“It is much easier for the developer as
only one single entity gets to decide upfront
at the planning and design stage of the de-
velopment, instead of having so many parcel
proprietors of diverse interests deciding at
the MC stage.

“Furthermore, there is a substantial cost
saving without any financial burden to the
MC if the LCPs and Sub-MCs are identi-
fied and established at an early stage of the
Schedule of Parcels (SiFUS),” Wong notes.

He says if the proposal to have the
establishment of the Sub-MCs in the
early stages at the SiFUS is accepted

p and to have ind dent control three Sub-MCs has been issued by the Fed- by the Department of Lands and Mines
of their own accounts and limited common  eral Territory Director of Land and Mines on (KPTG) and the Ministry of Housing and
property (LCP). April 9. The first AGM is expected to be held Local Government (KPKT), then a series

Similarly, the proprietors of the office
component in Menara 1 MK as well as the
two en-bloc parcels of 1 Mont'Kiara and
Wisma Mont'Kiara demanded the same.

However, getting the required consent

ment) Act 2015 and the SMA came into force
in June 2015, no Sub-MC has been formed.
This is because some purchasers of a strata
property have yet to register for their strata
titles while others who have registered may
not be entitled to vote because they have not
paid their maintenance charges.

“On top of that, there is alack of a stand-
ard strata roll update (a computerised print
out providing the updated details on the
names of the registered proprietors, their
parcel numbers, their share units and the
date of registration of each proprietorship
with respect to each parcel) from some land
officers, which hinders the voting process.
For example, an irate management body
mentioned that a certain land office only
printed out the parcel numbers without the
name of the proprietors,” Wong laments.
‘This was an example given in reference to

in May followed by the handing over of the
LCPby the MC in June. Hence, the Sub-MCs
will most probably commence their respec-
tive independent management periods with
effect from July 1.

problems faced in 2018 with land offices in
Negeri Sembilan.

MIPFM'’s Faizal points out another prob-
lem - ignorance. Some parcel owners, he
says, may not know that they have to cast
their vote within a 60-day period after the
Extraordinary General Meeting (EGM).

“Itis imperative that parcel owners know
and understand their responsibilities and
come forward to cast their votes,” says Faizal.

Design and planning

stage crucial
Chur Associates’ Tan also notes that whether
the management of the different components
of a mixed development is easy or difficult,
depends on its design.

“The original DNA of the building must
be such that the different parts are designed

of amendments to the relevant laws,
namely Strata Titles Act (STA) 1985, Strata
Management Act (SMA) 2013, and Housing
Development (Control and Licensing) Act
[HDA] will have to be drafted.

“The proposed new amendments will
need to improve for the MC to amend the
LCPs and Sub-MCs as and when neces-
sary via a comprehensive resolution. Said
amendments to the regime of laws will take
time and possibly come into force in 2021
if KPTG and KPKT can jointly form a draft-
ing committee to start work immediately,”
says Wong.

At the end of the day, Chur Associates’
Tan stresses, good property management is
the key to preserve and increase the value
of any property moving forward, especially
integrated mixed-use development where
there is direct impact among components.

“Owning a well-run residential unit on top
of a badly run retail mall is certainly not an
ideal situation for both owners and inves-
tors. While there are laws and regulations in
place, common sense and communication
among the owners are crucial in community
living,” Tan concludes.
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